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’ l»ffthhg‘.lmtm. Rel
1y known 6 the drus

sen infieted for driving and
iield upon s pudbli¢ highway
e t6 the sffective date
“dx ag law, be prosecuted in
durt for suoh- offense after the
A the nev hﬂ

gieh cases can pot de trudmtho
oprt, oan they legally be tmlfmod
1ty eourt for trial? -

"5, Gen & person be prosecuted in the dis-
triot court for the offense of driving and op- S
erating & motor vehicle upon a public highwey
vhile intoxicated committed before the effective
date of the new drunk driving lav, upon an indiot-
ment returned by the Grand 3’m.-7 after the effec-
tive date of such nev lsﬂ <
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¥ou also say that in ths adove quastions you refer

only to cases in vhich the person indicted has not previously
been convicted for tlhe offense of driving and operating a
motor velilele upon & public highway vhile intoxtcsted; there-
fore we will limit our discussion %0 $he first section of
Eouss Bill No. 75, which purports to amend Article 802 of the.
P;nzlmeﬁ. and at this $iwe will disregard the other secticns
o ot.

Prior to the passage of House Bill No. 73, Article
802, as amanded, provided thad:

*Avt. 802, Drive intoxigated or under
- influvence of intoxicsting
liquor

'Aﬂ‘wm who drives o» operates an

autcmod. other motor vehicle upon
any stree¢t or oy, or sny other place vith-
in tlie limits of any mm&.& eity, town,

" o village, oOr upon any ¢ road or high-
vay in this State vhile such person is in-
toxicated, or in sny degred under the influence
of intoxicating liquor, shall upon conviection
bs confined in the penitentiary for not more
than tvo (2) years, o:b.cmrm.gmm eoun-
sy jnﬂ. for not mu than five (5) days nor

9? days and fined not less
than r:.rzy ﬁomr: : mr more than Five
Bandred Dollars ( « (As amended Lgtn
1957, N5th Leg., p. 108, ch. 60, 81

Bection liof House Bill Xo. 73, as recently enasted =
by the rortr-uvmth lLegislature, reads as followss

'aoation 1. Artiole 802 of the Penal Code
of the State of Texas, as amended DY Aots of
the Legislature, Becond Called Session in 1923,
and as amended by Acts of 19235, Porty~fourth
Legislature, Pirst Called Session, Chapter 324,
page 1654, and as amended by Acts of 1937,
Forty-rirth Legislature, Chapter 60, page 108,
shall be and is amended 30 that horeattor sane
shall resd as follovs:

"rarticle 802. Any person vho drives or
operates an automobile or any other motor ve-
hicle upon any pubuc road or highvay in this

= m— .
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State, or upon any strest or alley within the
1imits of an insorporated sity, tovn or village,
vhile such person 1s intoxicated or under the
infinence of mteqmtm ‘.l:tqasr, shall be

gaellty of & u‘lm and upon senviotien,
shall dbs punished pringmant in the Sowmnty
Jail for ?o . 410} days noy move

than twe (2) years, op by & fine of nek less
.7 ollars (§ .m.mmnn_

Although after original puugo br the Ing:lshtm.
House Pill No. 73 was vetosd Dy the fovernor, same was passed
over his veto, receiving the necessary tvo~-thirds vote in esch
House, the last Deing the Ssnate, vhich passed and filed it in
the Office of the Becretary of State on June 17, 1941. There-
fore your first question 1is ansvered that House 8111 ¥o. T3
:r the g::ty-l;cu;:h luuhhtm bécame effective on said un,

L ] ..’ L] f D .

The nov lay 41id not opsrate as s repeal of Arthh
802, Penal Cods. By éxpress langusge 1t amends the statute
0 peduce the penslty,. While there is alight in the
verdbiage in the amesndatory Aet, the definition of offense
i» in nowise altered, sXospt by changing the pensliy to aa to
wake the offense s misdemesnor rather than a felony. t?a
o3 of Jones v, Biate, 132 Tex., Or. R. M5, 103 w. 24
3 Maedgin v. Btate, 132 Tex. O». R. 397, 103 8, w.
g}&. Therefore your second question 1s ansversd in tho mgs-
ve.

Article 13 of the Penal Code 1is pertinent to the
questions you submit. We quotes

""Art. 13 15 Bffect of modiftcation by
subsequent lav

"When the g: nalty for an offense 1s pre-
acridbed by one and altered by & subsequent
lav, the penalty of suoch second iav shall pot
be inflioted for an offense committed defore
the second shall have taken effect. In every
case the acoussd shall be tried under the lav
in force vhen the offense was committed, and
1f sonvieted punished under that law) c:tugt
that ¥ povisions of the meo w
the t is amsliiorate shall be
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Should ve be mistaken in our sonolusion that the
effect of House Bill No. 73 1s amendatory only and therefore
rative as & repoaling Ack, the same provisions of Ar-
ticle 13, Penmal Gods, emphasized above, would De pertinent
because of Artisle 15, Penal Uode, reading as follows:

"Art. 15. 17 Vhen nev penalty is sub-

T e e

 s¥ituted
"When by the provisions of a repealing
statute & Dev £ty 1is substituted for an

offense punishable under the lav repealed,
such repealing statute shall not exempt from
punisheant & person vho has offended against
the repealing lawv whils 1t wvas in fSorce, dut
in sueh case the rule prescrided in article
13 shall govern.”

As pointed out in your letter, the most recent enact-
ment changes ths offense of driving a motor vehisle over & pud-
1ie highway, eto., vhile intoxicated, from a felony to a mis-
domeanor. Wnder the former lav, the offense being a felony,
exclusive ortginal jurisdiction for trial is vestsd in the dis-
trict courts. Artiocle 5, Bection 8, Constitution of Texas; Ar-
ticle 54, Code of Criminal Procedurs. In misdemeanor cases,
sush as include violations of Article 802, as recantly amended
by House Bill No. 73, the exclusive original Jurisdiction for
trisl lies in the county sourt. Article S5, Section 16, Consti-
tution of Texas; Article 56, Code of Criminal Procedurs.

* ¥We have made extensive research in an eoffort to ascer-
tain shether precedents afford an ansver to your questions rels-
-%4ve to. the jurisdiction of the distriet courts. We have found
nany comparatively recent cases outlining the procedure to de
followed when the punishment for an offense is inereased or
Miontoﬁ.but vherein the grede of offense remains e¢ither

lony AR NNA-
iggoul 43 “Sﬁﬁ"%} facts back 3?13';3}" m% ¥s have
been able to f£indj but both of these are renditions of the old
Toxas Court of Appeals, delivered in the ysar 1880, and written
by one of Texas' most eminent and respscted judges, Presiding
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Judge Nhite:. From the case of Vhitsett v, State, 9 Tex. App.
198, we guote the follovingt

"“Fhe indictment charged tmz
sertain hogs of the Mu of 19 sging

theft So have Desn committed elwunth day
of Juns, 1876. Trisl and ccarioticn wers had
1n the District Cowrt on the 13th 4f Naroh,
1880, Defendant moved $0 quash the Matmnt,

: ghmd to the jurisdietion of the Distriot

and also moved to have the cause trans-

roma for trial to the emt Gourt. 7These
motions vere all overruled. We are of opinion
that the indistwent is good, and that the court
daia nat ory in overriling the motion to nh.
The return and presentment by the grand

~ into court, as shown by the minutes, mﬂvhiah

~ wiAs &lso a special ground of objection and
m to the indiotment, vere in mb-mtm

o with tho lav,

_ 'Mwmhvmtonomthoerm is
alleged to have been committsd, the punishment
for theft of vhnrothtmuo of the prop-
#rty was under 320 wvas by Smprisonment in the
penitensiary for not less than one nor more
than tvo ysars. Gen. Lavs 1873, p. 80. By
the Revised Statutes, vhiech had decome operative
before and at the $rial, the punishment for theft
of s of less value than $20 vas ameliorated
and £ od at imprisonment in the county jall not
umding one year, during vhioh time the priscner
B2y bBe put to hard vork, and by fines not exceeding
sm o» by suoch imprisonment withont fine. Rev.
enal Code, art. TAS. This change in the pun-
ilhnntehn;odthngndoorthocrmmn
felony to & misdemeanor. Penal Code, ars, 54.
The lav having changed the crime from a felony
%0 & misdemsanor, defendant was entitled, as a
matter of right, to be tried under the lav mlio-
yating the punishment, unless he had expressly
slscted to De tried under the provisions of the
0ld lav. Penal Code, ars. 19. .

"Being a misdemeanor, the County Court had
{ sdiotion of the cause (Const., Art. V., sect. | :
6), snd the defendant's plea to the jJurisdlotion
of tho District Court should have been sustained, i
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and hins wmotion granted %o tvansfoy the cause
to the County Courd for trial. In o
munatmmxmnmtom
dg‘ of nxplmtion
of hin action 94 that sect.
19 of %itle 1, shap. 1, of rml Gode; vhen
conastrued with seots. 5 and § of final sitle
of Revised Oivil Biatkutes, was not htudodto
affest the (mastiion of sdietion.? BSuch 1is
not our undepatanding cof the proper construe-
Sion %o be p)‘noa upon the sections of thn
'rm:. sisde! referred to. On the sont
above and beyond the Oonstitution and

eslablisning the uvisdiotion of misdemeancy
mn in the Oounty Court, we lock.to these
seoiiens for a “iomuum of the gquestion,
we find 1% expressly provided that the yules
sasuneed aye made to apply inm all cases,
‘exeopt that vhere the mode of procsdure or
matters Of practice have heen changed by the
Revised Btatutes, the proosdure had, arfter
ths Revised Statutes shall have taken effect,
An wuch prosscution or suit, shall de, as far
&3 preacticable, in sccordance with the Revised
Statutes.! Rev. Btats. 718, seoct. 6. The
procedure with regard to trials of misdemeancrs
undsy indietment has been changed by the Revised
S8tatutes, and exclusive original sdiotion of
ugrmmr:ﬁ.u«pt 1: sertain cases, ia
conferred upon County Court SXPress pro-
vision of cur Code of Criminal W Procedure. Rev.
om. n’; m‘.’ m' 72. 7 '

S ot oo e el e e

2 "Beocsuse the Distriet Gourt had no juris-
‘dietion of the case, and erred in refusing to
transfer the same to the County Court en motion
of the defendant, ths Judpgment is reversed and
the eause rmndod
m sdiotion of the district eourt to try mu-tt.

vhen by operat of lav ths penalty had been reduced from the
grade of felony to misdemsanor, wax the only point raised =
discussed in that oase.

In the ease of Blunt v, State, 9 Tex. App. 238
mattera vere raised and disscussed on appeal, but the oﬁm
language i» portinmts

£

g g
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We are of opinion, hovever, that the
third ground of the motion for nev trial
vas vall taken, wvherein 1% 1» claimed that
1av Yo suppost the fudament of sorvistiom.’

¥ to suppo of gonv on.,
Under the ast of May 17, 1873 (Gen. Lavs
13th Leg., p» 80), vhich vas the statute
upon ah the prossoution vas instituted,
the offence is made a felony, 1t is true,
even vhoye the value of the io stolen was
under $20, But under that statuts it vas
essentisl both to sllege and prove the
value, in order prog‘ ¥ to graduate the

pulshuent, 1av in force at the
Syial, the offence and the punishment for
thett of ! unfer the value of $20 had
been still further ameliorated, and the

grade of the offense had Deen reduced, in
fact, fyrom & ralony to a misdemeanocr, vhich
rendeyed neces aho a “‘3: even in
the foyum of ¢ The etion of
the tribunal, as 'nll as grade of orime
and punishinent, becams doubly dependent upon
- the gquestion of value of the property stolen.
It wvas part of the descriptive identity of
. the offence, and should have been proven.
Hill v The Biate, 31 Texas, 253; Warrington
v. The State, 1 Texas Ct. App. 1685 Hose
v. The Bitate, 1 Texas Q. App. Moi Watson
v. The Btate, 5 Texas Ct. App. 12.

Under» the authority of the above cases » you are respect-
fnny sdvised that your third gueation must be anaversd in the
negative, unless the accused expressly eleot to De tried under
the provisions of the 0ld lawv, In event of such remote eventua-
11ty, the trial would necessarily de in the district court, as
that courk hu mluun Jurisdiction in felony ocases.

- In ansver to your fourth guestion, it is our opinion
that pending indictments may de legally transferred from the
distriot cours to the count; sourt for trial, BSee the subdivi-
sion on "fransfer of Osuses , 12 Tex. Jur. 322, Sec. 135, st
seq) Artiole 319, Code of Oriminal Procedure, “A suggested form
of order appears in 12 %ax. Jur. 333.

Por the same reasons assigned in ansvering your third

.~ question, it is apparent in answer to your fifth onw that 2 per-

son mey not le ¥ be prosesuted in the dlstriet court for the
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offense of driving and opsrating A motor vehicle upon a pudblic
highvay vhile intoxlcated, if such offense was committed be-
fore the sflfective date of the nev lav, upon an indictment
returned by the Jury after the effective date of such
new lav, unless defendant expressly esleots to be tried

unde» the provisions of the old lawv. Should a defendant mske

such unpresedensed election, it is our opinion that an indict-
ment vould e pyoper and necessary; but in the absence of his
tlcetion a ¢omplaint and information would suffice.

or eourse, we do not mean to infer that en indict-
ment would be an improper method of procseding under the facts
implied by your fifth qusstion; in fact, such method may de
prefarable, with. the distriet ] .m; transferring the
causs te the oounty court iz event of no election on the part
ot uo&::a to be zgaiahg ?h:‘d» the old lav. Ig. hidm
ary prossocutions county ocourt may either upon
informtion supported by & proper complaint, or upon indict-
ment duly presented in the 4istriot court and regularly trans-
ferred 3o the county eom

Trasting the above utisrutorily anavers your in-
Quiriea, ve are .

Yours very truly

GENERAL OP TEXAS
Benjamin Woodall
Assiatant

APPROVEDJIUL 14, 19441
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